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D I G EST : 

An employee  o f  t h e  U n i v e r s i t y  of C o n n e c t i -  
c u t ,  who began  a s e c o n d  I n t e r g o v e r n m e n t a l  
P e r s o n n e l  A c t  d e t a i l  t o  t h e  Depar tmen t  of 
A g r i c u l t u r e  p u r s u a n t  t o  a n  a g r e e m e n t  w h i c h  
was n e v e r  s i g n e d  by t h e  pa r t i e s ,  may be 
c o n s i d e r e d  t o  h a v e  s e r v e d  as a d e  f a c t o  
employee .  H e  is e n t i t l e d  t o  p a z e m  t h e  
d i f f e r e n c e  be tween  h i s  U n i v e r s i t y  s a l a r y ,  
a l r e a d y  p a i d  t o  h im,  and t h e  s a l a r y  of t h e  
Federal p o s i t i o n  i n  w h i c h  h e  served. 

BACKGROUND 

T h i s  d e c i s i o n  i s  i n  r e s p o n s e  t o  t h e  claim o f  
D r .  Donald G .  S t i t t s ,  a n  employee  o f  t h e  U n i v e r s i t y  o f  
C o n n e c t i c u t ,  who is s e e k i n g  payment f o r  t h e  d i f f e r e n c e  
be tween  t h e  s a l a r y  o f  h i s  p o s i t i o n  a t  t h e  U n i v e r s i t y  and 
t h e  sa la ry  o f  a p o s i t i o n  a t  t h e  U . S .  D e p a r t n e n t  o f  
A g r i c u l t u r e  ( U S D A ) .  H e  p e r f o r m e d  d u t i e s  a t  t h e  U S D A  from 
October 5 ,  1981 ,  to  F e b r u a r y  2 4 ,  1982 ,  p e n d i n g  a p p r o v a l  o f  
a s e c o n d  I n t e r g o v e r n m e n t a l  P e r s o n n e l  A c t  ( I P A )  a s s i g n m e n t  
a g r e e m e n t .  W e  h o l d  t h a t  D r .  S t i t t s  may be c o n s i d e r e d  t o  
h a v e  p e r f o r m e d  those d u t i e s  a s  a d e  f a c t o  employee  and  is 
e n t i t l e d  t o  c o m p e n s a t i o n  a s  d e t e r z n -  USDA w i t h i n  t h e  
g u i d e l i n e s  d i s c u s s e d  below. 

T h e  record shows  t h a t  D r .  S t i t t s  was de ta i l ed  unde r  
a n  I P A  a g r e e m e n t  t o  t h e  U S D A  E x t e n s i o n  S e r v i c e  i n  
Wash ing ton ,  D.C . ,  and  served u n d e r  t h a t  a g r e e m e n t  from 
J u l y  2 1 ,  1980,  t h r o u g h  J u l y  2 0 ,  1981 ,  w i t h  a n  e x t e n s i o n  
t h r o u g h  September 1 9 ,  1981,  so t h a t  h e  could a t t e n d  a 
m e e t i n g  i n  A t l a n t a .  

T h e  USDA s u b m i t t e d  a second a g r e e m e n t  t o  t h e  Un ive r -  
s i t y  o f  C o n n e c t i c u t ,  c o v e r i n g  t h e  p e r i o d  from October 5 ,  
1981,  t o  J u l y  2 0 ,  1982 ,  b u t  t h e  U n i v e r s i t y  a p p a r e n t l y  
d e l a y e d  s i g n i n g  a n d  r e t u r n i n g  t h e  a g r e e m e n t  t o  USDA. I n  
t h e  i n t e r i m ,  U S D A ' s  p o l i c y  r e g a r d i n g  IPA a s s i g n m e n t s  
changed  so t h a t  r a t h e r  t h a n  r e i m b u r s i n g  a d e t a i l i n g  
o r g a n i z a t i o n  f o r  t h e  t o t a l  s a l a r y  and  b e n e f i t s  o f  a 
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d e t a i l e e ,  USDA would o n l y  r e i m b u r s e  a p o r t i o n  o f  t h o s e  
amoun t s .  W h i l e  t h i s  p o l i c y  c h a n g e  would n o t  h a v e  a f f e c t e d  
D r .  S t i t t s '  e n t i t l e m e n t s  u n d e r  t h e  IPA as  d i s c u s s e d  
h e r e a f t e r ,  i t  d i d  r e d u c e  t h e  amount  p a y a b l e  f rom USDA to  
t h e  U n i v e r s i t y  u n d e r  a s e c o n d  IPA d e t a i l  f o r  D r .  S t i t t s .  

D r .  S t i t t s '  new a g r e e m e n t  was n e v e r  f i n a l i z e d ,  b u t  h e  
c o n t i n u e d  t o  p e r f o r m  t h e  d u t i e s  o f  h i s  p o s i t i o n  f rom 
O c t o b e r  5 ,  1991 ,  to  F e b r u a r y  24, 1982 ,  w h i l e  o f f i c i a l s  o f  
t h e  E x t e n s i o n  S e r v i c e  s o u g h t  a n  e x c e p t i o n  t o  t h e  new 
p o l i c y .  I t  appears  t h a t  e f f o r t s  t o  o b t a i n  a n  e x c e p t i o n  to  
t h e  new p o l i c y  and  f i n a l i z e  a s e c o n d  IPA a g r e e m e n t  ceased 
as o f  F e b r u a r y  24, 1982,  and  D r .  S t i t t s  p e r f o r m e d  no 
d u t i e s  f o r  t h e  E x t e n s i o n  S e r v i c e  t h e r e a f t e r .  I n  a l e t t e r  
t o  t h e  U n i v e r s i t y  o f  C o n n e c t i c u t  d a t e d  J u n e  2 9 ,  1982 ,  t h e  
A c t i n g  Deputy  A d m i n i s t r a t o r  o f  t h e  E x t e n s i o n  S e r v i c e  l a t e r  
s t a t e d  t h a t :  

"Dr. S t i t t s  was aware of o u r  a c t i v i t i e s  
d u r i n g  t h i s  t i ne  and  u n d e r s t o o d  t h a t  w e  
m i g h t  n o t  b e  s u c c e s s f u l  i n  o b t a i n i n g  t h i s  
e x c e p t i o n .  However, w e  a g r e e d  t h a t  t h e  
a c t i v i t i e s  i n  wh ich  h e  w a s  engaged  were o f  
s u f f i c i e n t  b e n e f i t  to  t h e  E x t e n s i o n  
S e r v i c e s  n a t i o n a l l y  as w e l l  as to  h i s  own 
program i n  t h e  S ta te  of C o n n e c t i c u t  t h a t  w e  
w o u l d  c o n t i n u e  t o  p a y  h i s  t r a v e l  and 
m a i n t e n a n c e  e x p e n s e s  i n  c o n n e c t i o n  w i t h  t h e  
t i m e  s p e n t  i n  W a s h i n g t o n ,  D.C. W e  f u r t h e r  
s t r u c t u r e d  t h e  time s p e n t  i n  W a s h i n g t o n ,  
D. C. so t h a t  it would n o t  c o n f l i c t  w i t h  
D r .  S t i t t s '  t e a c h i n g  commitments  a t  t h e  
U n i v e r s i t y  o f  C o n n e c t i c u t . ' '  

~ r .  S t i t t s  claims t h a t  h e  is e n t i t l e d  t o  a d d i t i o n a l  
c o m p e n s a t i o n  f o r  t h e  p e r i o d  o f  t h e  e x t e n s i o n  o f  h i s  
o r i g i n a l  c o n t r a c t  and  f o r  t h e  p e r i o d  h e  s e r v e d  w h i l e  t h e  
E x t e n s i o n  S e r v i c e  s o u g h t  a n  e x c e p t i o n  t o  US3A's new r u l e .  
The U n i v e r s i t y  of C o n n e c t i c u t  p a i d  t h e  s a l a r y  h e  had been  
r e c e i v i n g  i n  h i s  t e a c h i n g  post  so D r .  S t i t t s  i s  c l a i m i n g  
t h e  d i f f e r e n c e  be tween  t h a t  amount  and t h e  s a l a r y  of t h e  
p o s i t i o n  a t  USDA. F o r  t h e  p e r i o d  be tween  J u l y  2 0 ,  1981,  
and Sep tember  19 ,  1981 ,  Dr. S t i t t s  claims $1 ,470 .29  
r e p r e s e n t i n g  t h e  d i f f e r e n c e ,  on  a pro r a t a  b a s i s ,  be tween 
t h e  s a l a r y  of t h e  USDA p o s i t i o n  ( $ 3 7 , 8 7 1 )  and  h i s  s a l a r y  
a t  t h e  U n i v e r s i t y  ( $ 2 9 , 3 7 6 ) .  For t h e  period f rom 
Octaber 5 ,  1 9 8 1 ,  t o  F e b r u a r y  24, 1 9 5 2 ,  D r .  S t i t t s  claims 
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$3 ,884.56  r e p r e s e n t i n g  8 0  p e r c e n t  o f  t h e  d i f f e r e n c e ,  o n  a 
pro r a t a  bas i s ,  between t h e  s a l a r y  o f  t h e  USDA p o s i t i o n  
( $ 3 9 , 6 8 9 )  and h i s  s a l a r y  a t  t h e  U n i v e r s i t y  ( $ 2 9 , 3 7 6 ) .  
He claims o n l y  80 p e r c e n t  s i n c e  h e  w a s  working pa r t - t ime .  

I n  an  a d m i n i s t r a t i v e  report p rov ided  by t h e  USDA, t h e  
agency s ta tes  t h a t  t h e  U n i v e r s i t y  o f  C o n n e c t i c u t  was p a i d  
i n  f u l l  f o r  t h e  f i r s t  IPA ass ignmen t  as e x t e n d e d ,  c o v e r i n g  
t h e  p e r i o d  end ing  September 19,  1981.  With  r e g a r d  to  t h e  
p e r i o d  cove red  by t h e  proposed  second agreement ,  USDA asks  
w h e t h e r  D r .  S t i t t s  may be c o n s i d e r e d  to  have been a 
d e  f a c t o  employee and how payment shou ld  be made i f  h e  is 
found t o  be a d e  fac to  employee. The  agency  r e p o r t  s t a t e s  
t h a t  t h e  I P A  a s s ignmen t  agreement  h a s  no mechanism fo r  
making payment d i r e c t l y  t o  D r .  S t i t t s  and t h a t  a l l  
payments a re  made through t h e  U n i v e r s i t y .  

-- -- 

O P I N I O N  

I n  our  d e c i s i o n s  w e  have d e f i n e d  a de  f ac to  employee 
as an i n d i v i d u a l  who pe r fo rms  t h e  d u t i e s  o f  a F e d e r a l  
o f f i c e  or p o s i t i o n  w i t h  a p p a r e n t  r i g h t  and u n d e r  color of 
a u t h o r i t y ,  and w e  have he ld  t h a t  s u c h  an  i n d i v i d u a l  cou ld  
r e t a i n  s a l a r y  a l r e a d y  r e c e i v e d .  30 Comp. Gen. 229 ( 1 9 5 0 ) .  
I n  52  Comp. Gen. 700 ( 1 9 7 3 )  w e  ex tended  t h e  d e  f a c t o  r u l e  
t o  p e r m i t  payment f o r  t h e  reasonable v a l u e  o r s e r v i c e s  t o  
p e r s o n s  who s e r v e d  i n  good f a i t h  so as  t o  allow s u c h  per -  
s o n s  re imbursement  f o r  unpaid compensat ion.  Although t h e  
m a j o r i t y  o f  o u r  cases i n  t h i s  area i n v o l v e  a n  improper  o r  
e r r o n e o u s  appo in tmen t ,  w e  have r ecogn ized  t h a t  t h e  lack of 
an appo in tmen t  is no obstacle t o  d e  f a c t o  s t a t u s  and pay- 
men t  of unpaid  compensat ion i n  cases where a n  i n d i v i d u a l  
h a s  rendered s e r v i c e s  u n d e r  color of a u t h o r i t y  and i n  good 
f a i t h  w i t h  t h e  r e a s o n a b l e  e x p e c t a t i o n  of compensa t ion .  
55 Comp. Gen. 109 ( 1 9 7 5 ) .  

-- 

- 

-- 

W e  have a p p l i e d  these ru l e s  n o t  o n l y  t o  i n d i v i d u a l s  
who were t o  be appo in ted  i n  t h e  r e g u l a r  c i v i l  s e r v i c e  b u t  
also to  c o n s u l t a n t s .  I n  Earle W. Cook, 3-198575,  
August 1 1 ,  1981 ,  f o r  i n s t a n c e ,  w e  he ld  t h a t  an i n d i v i d u a l  
who performed s e r v i c e s  a t  t h e  r e q u e s t  o f  Departinent of 
Energy o f f i c i a l s  p r i o r  to  t h e  renewal  of h i s  appoin tment  
as a c o n s u l t a n t  cou ld  be  compensated for  t h e  reasonable 
v a l u e  o f  h i s  s e r v i c e s  s i n c e  h e  s e r v e d  as a d e  f a c t o  
employee pe r fo rming  d u t i e s  u n d e r  c o l o r  of a u t h o r i t y  and i n  
good f a i t h  w i t h  t h e  u n d e r s t a n d i n g  t h a t  h i s  appoin tment  
could  be  made r e t r o a c t i v e l y .  
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A l t h o u g h  D r .  S t i t t s ’  s e r v i c e  was u n d e r  t h e  a u t h o r i t y  
o f  t h e  I P A ,  w e  b e l i e v e  h e  may be c o n s i d e r e d  a d e  f a c t o  
employee .  H e  s e r v e d  u n d e r  color o f  a u t h o r i t y  i n  t h a t  h e  
was a l l o w e d  t o  c o n t i n u e  work ing  by t h e  o f f i c i a l s  who had 
supervised h i s  p r e v i o u s  IPA a s s i g n m e n t .  And a l t h o u g h  h e  
knew t h a t  t h e  a g r e e m e n t  had  n o t  b e e n  a p p r o v e d  when h e  
began  h i s  d u t i e s ,  it appears t h a t  h e  c o n t i n u e d  t o  work i n  
good f a i t h  w i t h  t h e  r e a s o n a b l e  e x p e c t a t i o n  t h a t  t h e  s e c o n d  
a g r e e m e n t  would b e  f i n a l i z e d  e v e n t u a l l y .  S i n c e  t h e  e x t e n -  
s i o n  t o  h i s  o r i g i n a l  c o n t r a c t  had  b e e n  made r e t r o a c t i v e l y ,  
D r .  S t i t t s  c o u l d  r e a s o n a b l y  b e l i e v e  t h a t  t h e  s e c o n d  
a s s i g n m e n t  would a l s o  be made r e t r o a c t i v e l y .  I n d e e d ,  
t h e r e  is no r e a s o n  t o  d o u b t  t h a t  t h i s  would h a v e  been  d o n e  
i f  a n  e x c e p t i o n  to  t h e  new USDA p o l i c y  had b e e n  g r a n t e d  o r  
i f  USDA and t h e  U n i v e r s i t y  c o u l d  h a v e  r e s o l v e d  t h e  reim- 
b u r s e m e n t  problem i n  some o t h e r  way. 

-- 

W e  h a v e  h e l d  t h a t  a d e  f a c t o  employee  may be  p a i d  
c o m p e n s a t i o n  e q u a l  t o  t h e  r e a s o n a b l e  v a l u e  of t h e  s e r v i c e s  
h e  r e n d e r s  d u r i n g  t h e  d e  f a c t o  p e r i o d .  52 Comp. Gen. 700 
( 1 9 7 3 )  and  5 5  Comp. G e ~ ~ ( 1 9 7 5 ) .  W e  h a v e  f u r t h e r  
r u l e d  t h a t  t h e  v a l u e  o f  t h o s e  s e r v i c e s  may b e  e s t a b l i s h e d  
a t  t h e  ra te  o f  basic c o m p e n s a t i o n  set  f o r  t h e  p o s i t i o n  t o  
which  t h e  i n d i v i d u a l  was a p p o i n t e d  o r  was to  b e  a p p o i n t e d .  

-- 

Keel and H e r n a n d e z ,  3-188424, March 2 2 ,  1977.  S i n c e  t h e  
c o m u e n s a t i o n  o f  a n  i n d i v i d u a l  o n  a n  I P A  a s s i s n m e n t  v a r i e s  
a c c G r d i n g  t o  t h e  i n d i v i d u a l  c h a r a c t e r i s t i c s  o f  t h a t  
a s s i g n m e n t ,  w e  m u s t  examine  D r .  S t i t t s ’  a s s i g n m e n t  t o  
d e t e r m i n e  wha t  h i s  e n t i t l e m e n t  would h a v e  been  i f  h i s  
s e c o n d  a g r e e m e n t  had  been  c o m p l e t e d .  

Under t h e  IPA,  a n  employee  o f  a S t a t e  o r  l oca l  
g o v e r n m e n t  may b e  g i v e n  a t e m p o r a r y  a p p o i n t m e n t  o r  may be 
a s s i g n e d  by d e t a i l  t o  a Federa l  a g e n c y .  S e c t i o n  3 3 7 4 ( c )  
o f  t i t l e  5 ,  U n i t e d  S t a t e s  Code p r o v i d e s  i n  p a r t  as  f o l l o w s  
c o n c e r n i n g  t h e  c o m p e n s a t i o n  o f  i n d i v i d u a l s  a s s i g n e d  by 
d e t a i l :  

“ ( c )  D u r i n g  t h e  p e r i o d  o f  a s s i g n m e n t ,  a 
S t a t e  or loca l  g o v e r n m e n t  employee  o n  d e t a i l  
t o  a F e d e r a l  agency--  

a g e n c y ,  e x c e p t  t o  t h e  e x t e n t  t h a t  t h e  9 a y  
r e c e i v e d  f rom t h e  S t a t e  o r  loca l  g o v e r n m e n t  
is less t h a n  t h e  appropr i a t e  r a t e  o f  p a y  
which  t h e  d u t i e s  w o u l d  w a r r a n t  u n d e r  t h e  

“ ( 1 )  is n o t  e n t i t l e d  t o  pay  f rom t h e  
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app l i cab le  p a y  p r o v i s i o n s  o f  t h i s  t i t l e  or other  
app l i cab le  a u t h o r i t y  * * *.'I 

The Federal  P e r s o n n e l  Manual (FPM),  Chapter  334, subchap-  
t e r  4, p r o v i d e s  more s p e c i f i c a l l y  t h a t  a n  employee  
a s s i g n e d  by d e t a i l  t o  a Federal  a g e n c y  may be a s s i g n e d  t o  
a n  e s t ab l i shed ,  c l a s s i f i e d  p o s i t i o n  or  may be g i v e n  a set 
o f  ad hoc ,  u n c l a s s i f i e d  d u t i e s .  D r .  S t i t t s  was a s s i g n e d  
t o  a c l a s s i f i e d  p o s i t i o n  as a n  A g r i c u l t u r e  E x t e n s i o n  
S p e c i a l i s t ,  g r a d e  GS-14. W i t h  regard to  t h e  c o m p e n s a t i o n  
of e m p l o y e e s  d e t a i l e d  to  a c l a s s i f i e d  p o s i t i o n ,  paragraph 
4-2c o f  FPM Chapter  334 p r o v i d e s  a s  follows: 

"SUPPLEMENTAL PAY ( 1 )  An employee  a s s i g n e d  
by d e t a i l  to  a c l a s s i f i e d  p o s i t i o n  i n  a 
Federal  a g e n c y  is e n t i t l e d  t o  e a r n  t h e  
bas ic  r a t e  of p a y  w h i c h  t h e  d u t i e s  of t h e  
a s s i g n m e n t  p o s i t i o n  would w a r r a n t  u n d e r  t h e  
app l i cab le  c l a s s i f i c a t i o n  and  p a y  p r o v i -  
s i o n s  of t h e  Federal  a g e n c y .  I f  t h e  
a s s i g n e e ' s  S t a t e  or local  s a l a r y  is less 
t h a n  t h e  minimum ra t e  o f  p a y  f o r  t h e  
Federal  p o s i t i o n ,  t h e  a g e n c y  mus t  s u p p l e -  
ment  t h e  s a l a r y  to  make up  t h e  d i f f e r e n c e .  
S u p p l e m e n t a l  p a y  c a n n o t  be pa id  i n  a d v a n c e  
o r  i n  a l u m p  sum. I t  is n o t  c o n d i t i o n a l  on  
t h e  c o m p l e t i o n  of t h e  f u l l  period o f  
a s s i g n m e n t .  I t  may be paid d i r e c t l y  t o  t h e  
employee  o r  r e i m b u r s e d  to  t h e  S t a t e  o r  
loca l  g o v e r n m e n t .  The s u p p l e m e n t a l  payment  
may v a r y  d u r i n g  t h e  a s s i g n m e n t  as  t h e  
a s s i g n e e ' s  r e g u l a r  s a l a r y  v a r i e s  and  as 
r e v i s i o n s  to  t h e  F e d e r a l  p a y  p l a n  o c c u r . "  

Wi th  regard t o  t h e  f i r s t  I P A  c o n t r a c t  pe r iod ,  t h e  
USDA s h o u l d  d e t e r m i n e  t h e  amount  i t  h a s  a l r e a d y  r e i m b u r s e d  
t h e  U n i v e r s i t y  f o r  paymen t s  made t o  D r .  S t i t t s ,  i n c l u d i n g  
a n  amount  r e f l e c t i n g  t n e  d i f f e r e n c e  be tween  t h e  t w o  sala- 
ries. W i t h  regard t o  t h e  s e c o n d  c o n t r a c t  pe r iod ,  w e  n o t e  
t h a t  D r .  S t i t t s  h a s  claimed 80% of t h e  d i f f e r e n c e  be tween  
t h e  s a l a r i e s ,  p r e s u m a b l y  because h e  worked par t - t ime.  I n  
c a l c u l a t i n g  h i s  e n t i t l e m e n t ,  t h e  USDA s h o u l d  d e t e r m i n e  
w h e t h e r  t h a t  p e r c e n t a g e  is a n  accurate  r e f l e c t i o n  of t h e  
time h e  worked. F i n a l l y ,  i n  k e e p i n g  w i t h  t h e  Federal  
P e r s o n n e l  Manual ,  t h e  USDA may p a y  D r .  S t i t t s  d i r e c t l y  t h e  
amoun t s  i t  c a l c u l a t e s  i n  a c c o r d a n c e  w i t h  t h e  g u i d e l i n e s  w e  
h a v e  set  f o r t h  a b o v e .  
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A c c o r d i n g l y ,  w e  h o l d  t h a t  for t h e  p e r i o d  from October  
1981,  to February 1982,  D r .  S t i t t s  may be  r e g a r d e d  a s  a - d e  f a c t o  employee  and may b e  p a i d  s u c h  compensat ion  a s  he  
w o u m v e  r e c e i v e d  i f  h i s  s e c o n d  I P A  a s s i g n m e n t  had been 
p r o p e r l y  approved .  

of t h e  U n i t e d  S t a t e s  
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